Drug and Medica
Device Litigation:
Defense Perspectives

Volume 1993 Number 2




New Strategies on Removal

fo Federal Court

by Danie] W. Whitney

l. introduction

The removal statutes’ govern the removal of a
case i state court to a federal district conrt,

Twice within the past few years Congress has
amended the removal statutes. The most extensive
overhaul occurred on November 19, 1988 with the
enactment of the Judicial Improvernents and Ac-
cess to Justice Act (“Judicial Improvements Act”) 2

On October 28, 1990 Congress enacted furthey
significant amendments. These amendments were
made in The Federal Courts Study Committee
Iraplementation Act (“Study Committee Act”), The
Study Committee Act is one sezment of a broader
piece of legislation, the Judieial Improvements Act
of 1390,

Rather than begin with an overall exposition of
the 1988 and 1990 statutory changes, the discus-
sion which follows will proceed on a more practical
basis. The amendments will be mentioned in the
context of their impact on various removal strate-
gies.

A. Advantages of Removal

The removal statutes are designed to protect
nonresident defendants from loeal bias. The policy
underlying removal statutes wag recently noted by
the Seventh Cireuit:

The removal statutes grant a right to a federal
forum. The motivating concern for granting
that statutory right was to protect litigants

128 U.S.C. § 1441-1452 (West 1950).
*Pub, L. No. 100-172, 102 Stat. 4642 (1988).
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against local prejudice, influence, and discrimi.
nation.?

Aside from aveidance of local bias, there are
many additional potential advantages to removing
a case to federal court. Theze advantages can in-
clude:

* better pretrial practice and case management

= more favorable rules of evidence

* less likely acceptance of novel theories of lic
ability

* ability to get a “second bite of the apple”

* unfamiliar or inconvenient forum for
plaintiff's counsel to litigate

* better iry composition

delay of trial

Because cases can be won in federal court that
would otherwise be lost in state court, it is impor-
tant to be alert to whether a case is removable, and
to be fully conversant with removal procedure.

II, Grounds for Removal

A. Diversity of Jurisdiction — § 1441 (a)

Under federal removal law, as stated in 28
U.5.C. §1441(a), defendant may remove to federal
court any civil action brought in state court if the
federal court would have jurisdiction. A case may
be removed on the basis that federal diversity juris-
diction exists.*

A notice of removal based on diversity jurisdic-
tion must show that the citizenship of the parties is

*Rothner v. City of Chicage, 879 F.2d 1402, 1407 {(Tth Cir.
1989).
*28TLE.C. § 1332,
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diverse S For a corporation, dual citizenship must
be alleged: (1) the state of incorporation, and (2)
the state where it has its principal place of busi-
ness.t

A removal based on diversity jurisdiction must
also state that the amount in controversy exceeds
the jurisdictional amount of $50,000.7

Section 1016(a) of the Judicia) Improvements
Act amended §1441(a) by adding the sentence:
“For purposes of removal under this chapter, the
citizenship of defendants sued under fictitious
narnes shall be disregarded.” This amendment nul-
lified the holdings of various circuit court decisions
like Coker v. Amoco Ol Co.,* which kept otherwise
removable cases in state court until fictitious defan-
dants were dismissed.

Another requirement in diversity cases is that
no properly joined and served defendant can be “a
citizen of the State in which such action is
brought.”” Where at least one defendant is a resi-
dent of the forum state, § 1441(a) prevents removal
because “the lack of prejudice towards the citizen
defendant ig felt to extend to all defendants who are
viewed collectively,”'® Thus, a case may be removed
only if none of the defendants, properly joined and
served, is a citizen of the forum state.

B. Federal Question Jurisdiction — § 1441(b)

Under § 1441(b) a federal district court has jo-
risdiction over any action based on a claim or right
arising under the Constitition, treaties or laws of
the United States. !

The result in Comunonwealth Bdisen Co, would
be different if it had been decided under the 1950
Swdy Committee Act. Now if plaintiff's complaint
containg a federal claim against one defendant and
a state law claim against nondiverse co-defendants,
§1441(b) and 28 U.S.C. § 1367 (the allnew supple-
mental jurisdiction provision) would allow removal
of both claims to federal court.

Section 1367 overrules the holding of Finley v.

£28 1.5.C. § 1332(2).

£28 U.S.C. § 1332(e),

728 U.5.C 51332(a).

1709 F.2d 1433, 1430 (11th Cir, 1583),

F28 11.5.C. § 144 1(b).

¥ Apelian v, U.5. Shoe Corp., 664 F. Supp. 1370, 1372 (C.D, Cal,
1987). )

1 Ses Commeonwealth Edizon Ca. v, Westinghouse Flectdc Co.,
1951 .5, Dist. LEXTS 2346 (BLD. TH. 2/28/81) {a RICO claim
is sufficient to canfer federal jurisdiction as to the defendant
who is the target of such claim; but in a mult-pacty eass
involving nendiverse defendanis removal held impreper
berause RICO statute does not support pendent party
jurisdiction),

[.8.'* that a district court may not exercise pendent
party jurisdiction over a related state claim against
2 nondiverse co-defendant.’*

1. “Well-Fleaded Complaint Rule”

There js a distinction between a federal ques-
tion raised in a complaint as opposed to a federal
question raised as a defense. Under the “well-
pleaded complaint” rule, a defense that raises a fad-
eral question is insufficient to confer federal juris-
diction. “Under the well-pleaded complaint rule
federal preemption is generally a defensive issue
that does not authorize removal of a case to federal
court,”1s

C. Beparate and Independent Claim Undey
§ 1441{c) As Basis for Removal
As amended in 1990, § 1441({c) reads:

Whenever a separate and independent claim or
cause of action within the jurisdiction con-
ferred by section 1331 of this title [federal ques-
tion jurisdiction] is joined with one or more
otherwise non-removable claims or causes of
action, the entire case may be removed and the
district court may determine all issues therein,
or, in its discretion, may remand all matters in
which State law predominates. s

Prior to the 1990 amendment of § 1441(c), a
defendant could remove the entire case to federal
court whenever a "separate and independent claim
or canse of action” that wonld have been removable
if sued upon alone were joined with an otherwise
non-removable cause of action. Before the amend-
ment of §1447(c), a “separate and independent
claim or cause of action” could be founded on di-
versity jurisdiction.” Thus, as amended, § 1441(c)
only authorizes removals where the “separate and
independent claim” raises a federal question.

lll. Removal Procedure

To rernove an action, defendant must file a no-
tice of removal "containing a short and plain state-
ment of the grounds for removal...” §1446(a).

2490 1.5, 545 (1989).

W Sea Puiby. L. Mo, 101-550 Sec. 310(a) (1990).

¥ Merrell Dow FPharmaceuricals Ine. v. Thermpson, 478 U5, 804
{1986} (removal not allowed, where violarion of federal
statute iz an element of state cause of action, unless the
violation is redressable by a private, federal cange of action),

" Richardson v. United Steelworkers of Arnerica, 864 F.2d 1162,
1168 (Sth Cir.), cert. demied, 110 5. Ct. 41 {1989), and cert.
denied, 110 5. Ct. 2204 {1980).

& Pub. L. No. 101-650 Sec. 312, 104 Star. 5114 (1990).

1782 Northside Iron & Metal Co., Inmc. v. Dobson & Johnszon
Inc., 480 F.24 798 (Sth Cir, 1973),
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The 1988 amendments to §1446 eliminated the
former requirements of a verified petition and
bond. As amended, § 1446(a) expressly states that
the notice of removal is subject to Fed.R.Civ.P. 11.

The notice of removal must be filed together
with “a copy of all process, pleadings, and orders”
served upon the defendant in the state action, ac-
cording to § 1446(a). A copy of the notice of re-
moval must also be filed in the state court,
§ 144a6(d).

The right of removal must be exercised within
the time limitations specified in § 1446(b), Defen-
dant is given 30 days to remove, If the initial plead-
ing is removable, the 30-day period commences af-
ter receipt by the defendant of a properly served
initial pleading. As discussed, #fra at section Vi, B,
there is a split of authority on whether this 30-day
period can commence at an eatlier point in time
(i.e., upon receipt of an initial pleading regardless
of whether service was proper).

If the initial pleading is not removable (e.g., if
a nondiverse defendant is named) but later be-
comes removable (e.g., the nondiverse defendant is
voluntarily dismissed), a notice of removal may be
filed within 30 days after receipt by defendant “of &
copy of an amended pleading, motion, order or
other paper from which it may first be ascertained
that the case is one which is or has become remov-
able..." § 1446(b).

The right to remove a case that is not injtially
removable is subject to a significant restriction,
Section 1446(b) provides that a case may not be
removed on the basis of diversity jurisdiction
‘more than 1 year after commencement of the ac-
tion.”

After rermnoval, the “State court shall procesd
no further unless and until the case is remanded,”®

A. Procedure after Remova)

Federal Rule of Civil Procedure 81(c) governs
procedure after removal. Unless the district court
orders, repleading is not necessary. Where defen-
dant has not answered prior to remeval, Fed R.
Civ.P. 81(c) provides the following deadlines:

the defendant shall answer or present the other
defenses or objections available under these
rules within 20 days after the receipt through
service or otherwise of a copy of the initial
pleading setting forth the claim for relief ... or
within 20 days after the service of surnmons
upon such initia] pleading, then fled, or within
5 days after the fling of the petition for re-
moval, whichever period is longest.

428 ULS.C. 5 1446(d),

B4

Thus if the full 30-day period for removal is wuti-
lized, defendant’s initial pleading is due 5 days after
removal,

Rule 81(c) also governs demands for trial by
jury. A removing party must request a jury trial
within 10 days after the removal in order to avoid
waiver. If made prior to removal, an express re-
quest for trial by jury need not be renewed in fed-
eral court.

B. Remands

Federal district courts typically approach this
area of the law by citing Shamrock Oil & Cas Corp.
v, Sheeiz!?® for the principle that removal statutes
must be strictly construed against removal and i
favor of remand.®® 1t is settled that defendant has
the burden of establishing that removal is proper.!

Section 1447(c) governs remands. It reads:

A motion to remand the case on the basis of
any defect in removal procedure must be made
within 30 days after the filing of the notice of
removal under section 1446(a). If at any time
before final judgment it appears that the dis-
trict court lacks subject matter jurisdiction, the
case shall be remanded.

Thus, a remand may be based on the lack of federal
Jurisdiction, or on defects relating to the stattory
procedure for the removal itself. “An order remand-
ing the case may require payment of just costs and
any actual expenses, including attorney fees, in-
curred as a result of the removal.”

The 1988 version of § 1447(c) omits the previ-
ous “improvidently removed” grounds for remaval
and restricts the time for remand motions bazed on
procedural defects. Thus, § 1447(c) prohibits re-
mand if the motion to remand is made more than
30 days after the notice of removal. 22

V. The Sham Ad Damnum

Flaintiff may attempt to prevent removal by in-
tentionally understating the amount in controversy.
There are two key aspects of this strategy: 1) the
new one-year limiration on removal of a diversity
case, and 2) the increased amount in CONtraversy
requirement.

Plaintiff may seek to take advantage of the No-
vernber 19, 1988 amendment to the removal provi-
sion, 28 U.S.C. § 1446(b), which precludes removal

¥313 10.5: 100, 108-09 (194]).

"E.g., Colev. Great Arlantic & Pac. Tea Co., 728 F. Supp. 1305,
1307 (E.D. Ky. 1990),

1144 C. Wright, A, Miller & E. Cooper, Federal Fractice and
Frocedure, § 3721 pp. 200-10 (2nd cd. 1985).

# Air-Shields, Inc. v. Fullam, 891 F.2d 63 (34 Cir. 1950),




if the case has been pending in state court for more
than one year.?

The second aspect of plaintiff's artful maney-
vering rests upon the increase of the requisite jurig-
dictional amount from a sum in excess of $10,000
10 a sum in excess of $50,000 effective May 18,
1989.* An explicit purpose of raising the jurisdic-
tional amount in § 1332(a) was to reduce the
federal diversity caseload.?s

Under the amended removal statute, plaiatiff
can plead less than the jurisdictional amount, wait
a year and then amend the ad dammum clause to
claim an amount in excess of $50,000. Unless this
tactic is exposed and successfully challenged, the
case will thereafter remain in state court because
the one-year limit precludes defendant from remov-
ing.*

This is no less a problem in jurisdictions which
do not limit plaintiff's ultimate recovery to the sum
stated in the ad dammum. In states which do not
require amendment of the ad damnum, defendant’s
right of removal will depend upon taking the initia-
tive to ascertain the real amount in controversy.
Flaintiff will be able to defeat removal unless de-
fendant ascertains the true amount in controversy
and removes within the one-year time frame.

Since the November 19, 1988 amendment of
5 1446(b), the courts have held that “a civersity
case is not reruovable after it has been pending in
the state court for more than one year."#

The sham ad damnum is a new problem for the
defense. Prior to the adoption of the one-year limij-
tation, the case could be removed at any tirne dur-
ing the lawsuit at the point when the case first be-
came removable.?® For example, under prior prac-
tice the case could be removed if, on the eve of
trial, three years into the case, the ad daommom was
increased to a sum which satisfied the jurisdic-
tional amount.

™ Judieisl Improvements Act, Pub. L. No. § 1016(b)2){(B), 102
Stat. 4642, 4669-70 (1988).

# See Pub. L. No. 100-72 Sec. 201a(b), 102 Stat. 4646 (1988).

¥Garze v, Bettcher Industries, 752 F, Supp. 753, 761 (B.D.
Mich. 1990),

%8ge 28 U.B.C. §1446, Commentary on 1988 Revision, 3-4
{Supp. 1990).

# Barders v, United States Gypsum Co., 704 F. Supp. 615, 615
(D. Md. 198%9). E g, Collier v. Raymark Industries, Ine., 729 B,
Supp. 485 (E.D. Va. 1989); Foiles v. Merrell Wat']
Laboratories, 730 F. Supp, 108 (ML.D. Il 198%). The one year
provision of § 1446(b) is jurisdictional. Smith v. MEL Life
Assur, Corp., 727 F. Supp. 601 (N.D, Ala. 1989).

*5ee, e.g., Gibson v. Adansic Coast Line RR. Cur,, 299 F. Supp,
268 (S8.D. N.Y. 1969) (prer to the enactment of the one-year
deadline, defendant could remove at any time during the law-
$uit ones remeval jurisdiction arose); Brixey v. Union 0il Co.,
275 F. Supp, 290 (W.D, Ark. 1957},

e e e VIR e bl e 1 ot

Thus, under current practice, if the ad
damnum clause is not bona fide, and the amount in
controversy actually exceeds $50,000, the right of
removal must be exercised at the outset of the case.

A. Whether the Jurisdictional Amount
Is Satisfied

With respect to determining the actual amount
in controversy for the purpose of ascertaining
whether federal jurisdiction is proper, the sum
claimed by plaintiff generally controls if the claim
is apparently made in good faith.?® Plaintiff's plead-
ing, however, is not dispositive of the question of
removability.’® The court may make its own inde-
pendent evaluation of the amount in controversy,”

Some courts have gone as far as stating that
defendant is placed on inquiry notice by the inijtial
complaint, and should make reasonable inquiry at
the time suit is filed to determine the grounds for
removal, 32

When followed to its logical conclusion, the
duty to make reasonable inquiry at the outset of the
case may trigger the 30-day period for filing the
notice of removal, In fact, cases have been re-
manded on this basis.®

In the Richwman cases, the state court com-
plaint did not allege that the amount in controversy
exceeded $10,000, Instead of corrunencing the re-
moval procedure, defendant propounded a request
for admissions as to damages. The remaoval petition
was filed within 30 days after the plaintiff admitted
that the amount in controversy exceeded $10,000.
The Richiran court, however, held that the removal
was untimely because it had not been filed within

# Horton v. Liberty Mut. Ing, Co., 367 1.5, 348, 353 (1961); St,
Pl Mercury Indem. Co. v. Red Cab Co., 303 U.5. 283, 268
(1938); Wiggins v. North American Equit, Life Assur, Co., 644
F.2d 1014, 1016-17 (4th Cir. 1581).

* S22 Robinson v. Quality Ins. Co., 633 F. Supp, 572, 575 (S.D.
Ala. 1986); Nicholas v. MacNeille, 452 F. Supp. 1046 (D, §.C.
1980).

" Ep, Kennard v. Hargds Corp., 728 F, Supp. 453, 454 (E.D.
Mich. 1989},

* Central Towa Agri-Systems v. Ol Heritage Adv., 727 F. Supp,
1304-1305 (8.D. Tawa 1989); Turner v, Wilson Foods Corp.,
711 F. Supp. 624 (N.D. Ga. 1989). Ser Kaneshiro v. North
American Co. for Life & Health Ins., 496 F, Supp. 452, 462 (D.
Haw, 1880} (“Where the initial pleading is indeterminata,
absent frand by the plaintiff or pleadings that provide ‘no
alue’ that the case is not ‘pot removable,’ the burden is on the
defendant desiring removal to scrutinize the case and to
remove it in a timely fashion.”™).

% Seg Turner v. Wilson Foods Corp., 711 F. Supp. 624 (N.D, Ga.
1989) (action against shortening mamifacturer to recover for
bumning of 2-year-old plaintiff; complaint alleged “severe
bums, permanent scarring, pain and suffering, lifelang
medical expenses...."); Richman v. Zimmer, Inc., é44 F.
Bupp. 540, 542 (3.D, Fla, 1986).
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30 days of receipt of the complaint. The court rea-
soned as follows at 542:

Although the complaint only alleged the state
court jurisdictional minimum, a fair reading of
the complain? placed the defendant on notice thar
the amount of damages claimed exceeded
X10,000. This is especially true in light of the
fact that the defendan: must have been aware
that many cases involving defects of the same
hip replacement system have settled for
amounts far in excess of $10,000 (sze affdavit
of Brian I. Donato, D. E. 15). Additionally, the
plaintiff alleged that he suffered serious inju-
ries. Where a fair reading of the complaint in a
state suit based on serious personal injuries
places the defendant on notice as to the sub-
stantial amount of damages involved, the de-
fendant should be aware that the claim is re-
movable even though the plaintiff merely al-
leges the state court’s miniroum jurisdictional
amount. {(emphasis added).

Thus, because defendant should have known, from
a fair reading of the complaint, that the damages
exceeded the federal jurisdictional amount, the
case was removable upon receipt of the original
complaint,

Some courts have been unreceptive to plain-
tiffs" efforts to understate and conceal the amount
in controversy in order to prevent removal. Ag
noted in Robinson v. Quality Ins, Co.,™ evasion of
federal jurisdiction should not be tolerated:

The court is, finally, mindful that plaintiffs are
entitled to aveid fgdmral court by seeking less
than the jurisdictional arnount, but they are not
entitled to toy with the federal courts for strate-
gic or tactica}' reasons. The removal statutes are
not to be used, or avoided, for mere tactical
reasons.

Recent district court decisions have held that
removal was proper even where the state court
complaint claimed less than the jurisdictional
amount.**

B. “Legal Certainty” Test — Plaintiff’s Burden
The courts have adopted different standards
for determining the actual amount in controversy.
Some courts allow removal based on allegations in
the notice of removal; and a removing defendamt
may sustain its burden of establishing federal juris-

633 F. Supp. 572, 577 (5.D. Ala. 1986). .

* Garza v. Bettcher Industries, Inc, 752 F. Supp. 753 (E.D.
Mich. 1990); Paldedinaz v. Consclidated Rail Carp., 737 F.
Supp. 47 (E.D. Mich. 1590); Partlow v. Jones Moter Co., Ine.,
726 F. Supp. 744 (E.D, Mich. 1990); Kennard v. Harzis Corp.,
728 F. Supp. 453 (B.D. Mich. 1988); Corwin Jeep Sales &
Serv., Ine. v. American Motors Sales, 670 F. Supp. 591 (M.D.
Fa. 1986),

36

diction merely by alleging that the amount in con-
troversy exceeds $50,000. Under this approach the
federal court is required to retain jurisdiction un-
less “it appears to a legal certainty that the amount
in controversy is less than the jurisdictiomal
amount.”* Qnce defendant alleges a factual basis
for federal jurisdiction, the burden shifts to platntiff
to establish to a legal certainty that the federal ju-
risdictional amount is not satisfied,

As noted in Garza v. Bettcher Industries, Inc.¥
in products liability and other personal injury tort
cases, non-econornic damages are virtually impos-
sible to predict with legal certainty, and therefore
application of the legal certainty test weuld pre-
clude remand of virtually all personal injury law-
SUits.

C. “More Likely Than Not” Test —
Defendant's Burden

Another approach is to allow removal based on
a "more likely than not” standard. Under this ap-
proach the removing defendant has the burden of
proving that the amount in controversy, more likely
than not, exceeds the jurisdictional amount.3*

According to Garga, the removing defendant
“must allege facts sufficient to establish that the
plaintiff would more likely than not recover more
than the jurisdictional arount, assuming the fail-
ure of all of the defendant’s affirmative defenges.”®
The district court is then obligated to make its own
independent inquiry into the factual basis for its
jurisdiction.®®

The Garza court stated, at 763, that it did not
expect “protracted inquisitions as to the amount in

“Pakledinaz v. Consolidated Rail Corp., 737 F. Supp. 47, 48
(E.D. Mich. 1990); Partlow v, Jones Moter Corp., Inc., 736 F.
Supp, 744, 746 (E.D. Mich. 1890} (“[TThe Cowrt can remand
this matter oy if it concludes to a legal certainty that plain-
tiffs’ claim is for $50,000 or less.”); Kennard v. Harris Corp.,
728 F, Supp. 453, 454 (E.D. Mich. 1989),

752 F. Supp. 753, 756 (E.D. Mich. 1950).

* Giacomelli v, Louisville Ladder, 1991 U.S. Dist. 1EXIS 674
(E.In, Pa. 1/15/91Y; Montgomery v. Ford Motor Co., 1691 U.S.
Dist. LEXIS 282 (N.D. IIl. 1/7/91); Garza v. Bettcher
Indstries, 752 F. Supp. 753, 763 (E.Dn. Mich. 1990); Murmal
First, Inc. v. O'Charleys of Guifpart, Inc.,, 721 F. Supp. 261,
283 (8.D. Ala, 1989) (defendant must esrablish a reasonable
probability that there is an amount in controversy exceading
the jurisdictional amount). Corwin Jeep Sales & Serv., Inc. v
American Metors Sales, 70 ¥. Supp. 591, 595 (E.D. Mich,
1986) (it must appear to a Jegal certainty thar the claim Is
really for less thap the jurisdictional amount; in other words,
it iz sulficlent that there is a probability that the claim
exceeds the jurisdictional ameunt).

1752 F. Supp. at 763,

*I4.; Corwin Jeep Sales, 670 F. Supp. at 394.



controversy.” The court suggested a method for
avoiding protracted inquisitions:

the preferable approach would be for the De-
fendant to set forth in the rernoval petition itself
the underlying facts supporting its assertion
that the amount in controversy exceeds
£50,000. (emphasis original).

It is instructive to note how the court in Garza,
at 763, applied the "more likely than not” standard:

Thus, in the instant case, if the Defendant had
set forth in the removal petition the facts set
forth in its Motion for Reconsideration — i.e.,
that the Plaintiff’s attorney affirmatively stated
that he would seek more than $50,000 1 dam-
ages, and that the Plaintiff's medical records re-
vealed that he had undergone four separate sur-
gical procedures for his injury — the Court
would have been satisfied that it was more
likely than not that the $50,000 jurisdictional
amount was actually in controversy. (emphasis
original).

Thus, under the “more likely than not” stan-
dard, a more conclusory averment that the amount
in controversy exceeds $50,000 is insufficient.” The
“more likely than not” standard does not require
defendant to prove the amount in controversy to a
legal certainty.

D. “Reasonable Reading” Test

Yat another line of cases allow removal baged
on the "reasonable reading” test. That is, if a rea-
sonzble reading of the complaint discloses that the
amount in controversy exceeds $50,000, regardless
of the actual amount requested, the case is remov-
able.*

E. Ad Hoc Approach

Other courts have addressed the amount in
controversy issue without reference to a particular
test or standard other than to state that defendant
has the burden of establishing diversity jurisdic-
tion. ™

4 Giacomelli v. Lonisville Ladder, 1991 1.8, Dist. LEXIS 674
(E.D. Pa. 1/18/91) (there must be a “probability that the
amount in controversy will excead the jursdictional amount;”
a rmere averment, by itself, that the amount in eontroversy
exceeds §50,000 is insufficient).

% 5za Estavezr-Gonzaler v. Kraft, Ine., 606 F. Supp. 127, 129
(5.D. Fla. 1945) (a reasonable reading of 3 complaint seeking
damages for permanent and serious injuries and pain
disclosed that the sum in controversy exceeded the
jurisdiciional amount) (dicta); Baker v. Firestone Tire &
Fubber Co., 537 F. Supp. 244 (5.1, Fla. 1982) (remand denied
based on reascnable reading test applied to complaint seeldng
daemages for permanent and serious injuries, pain,
disfigurement, etc.).

' Seg Michigan Mfrs. Serv. Inc. v. Robertshaw Controls Co.,
1591 U.S. Disr. LEXIS 2089 (E.D. Mich, 2/19/91) ("[Ulnder the

Amold v. Falcon Produets, Inc.™ is representa-
tive of the ad hoc approach. In Armold, plaintiff's
complaint in state court alleged $45,000 in com-
pensatory damages. Punitive damages were not
mentioned in the complaint; but later, plaintiffs in-
terrogatory answer stated that he was seeking puni-
tive damages. However, after defendant filed a no-
tice of removal, plaintiff's motion to remand stated
that he was not "at this time” seeking punitive dam-
apes.

The court in Arneold conditionally denied
plaintiff's motion to remand. Plaintiff was given ten
days to file an affidavit stating that he was waiving
any claim for punitive damages. Under the court’s
order, such an affidavit would trigger a remand to
state court. According to the federal court, at 380,
Plaintiff would be “judicially estopped” from assert-
ing a punitive damapges elaim in state eourt:

Plaintiff would not be allowed by the Circnit
Court of Tennessee to take one position in this
action in an effort to secure remand and defeat
defendant’s statutory right of removal and then
take another contradictory position in an effort
to recover punitive damages in addition 1o his
compensatory damages, the sum of which
would reasonably exceed 350,000 if plaintiff
were successful.

The federal court further ordered that the denial of
the motion to remand would becorme final if plain-
tiff declined to file the affidavit.

Thus, under the Amold analysis, plaintiff may
be judicially estopped from claiming damages in
excess of $50,000 if plaintiff moves 10 remand on
the basis that the claim for damages is less than the
arnount in controversy requirement.

1988 amendment to 28 U.5.C. § 1446(a) an allegation that the
amount in controversy exceeds $50,000.00 is suffisient to
properly effect removal when the ameount in controversy
cannot be conclusively determined From the complaint.”);
Berry v. Goldline Laboratories, Inc., 1991 U.5. Dist. LEXIS
714 (W.D. Mich. 1/22/21) (complaint regarding L-Tryptophan
seeking damapes in excess of $10,000; defendant removed to
feders] court and served Fequest for Admission that amount
in controversy was in excess of §$50,000; plainnff answered
request for admission with a denial, and court granted motion
for remand); Coleman v. Southern Nerfolk, 734 F. Supp, 719
(E.D. La. 1990) (damape claims in similar cases were deemed
insufffeient to sustain defendant’s burden of establishing the
artount in controversy requivement; the court suggested that
the amount in controversy could be ascertained through
normal discovery procedures, and supgested that the removal
was premature); Arnold v. Falcon Products, Inme., 739 F.
Supp. 379 (W.D. Tenn. 19%0); Cole v. Great Atlantic & Pac.
Tea Co., 728 F. Supp. 1205 (E.D. Ky. 1950) (remand granted
where, post-removal, plaindff stipulated that damages would
not excesd $40,000).
739 F, Supp. 375 (W.D, Tenn, 1990),

a7



F. Kliebert Rule

The Fifth Circuit in Klieberr v. Upjohn Co.%
held that the plaintiffs complaint “determines the
amount in eontroversy unless the defendant dem-
onstrates that the sum was claimed in bad faith.” In
order to establish bad faith and sustain federal
court jurisdiction the removing defendant must es-
tablish “thar the plaintiff would, if successful, re-
cover at Jeast the minimum jurisdictional amount.”
In analyzing defendant’s burden of showing the ju-
risdictional amount, the court rejected the “prob-
ability test” (ie., that defendant must establish a
probability that the value of the matter in contro-
versy exceeds the stated amount). The court
deemed this burden to be "too light”

Instead, the Kliebert court, at 146, held that a
case could be removed on the basis of a sham ad
dammnum only if the distriet court would be re-
quired to grant 2 mew trial on damages if a jury
awarded less than the jurisdictional amount:

To establish plaintiff’s bad faith and sustain
federal court jurisdiction in this caze, we hold,
therefore, that the defendants wera required to
establish that the plaintiff would, if successful,
recover at least the minimum jurisdictional
amount. Under this standard, the tdal court
must be able to conclude from the pleadings or,
at the most, summary judgment-type evidence.
that if a jury awarded less than $10,000, the
eourt would be required to grant a new tral. In
other words, to demonstrate that the amount
plaintiff sued for in state court was a bad faith
understaternent of his claim, the defendant rust
show that an award below the jurisdictional
amount would be outside the permissible range
of awards. Application of this standard will alse
simplify the trial judge’s evaluation of jurisdic-
tion. If we only required the defendant to estab-
lish that the award would ‘probably’ exceed the
jurisdictional amount, the trial judge would
likely be required to conduct a mini-trial to per-
form the delicate weighing of conflicting ‘evi-
dence to determine the probahle award. (em-
phasis added).

The court concluded, at 147, that defendants
“failed to establish a legal certainty” that the plain-
tiff would recover more than the jurisdictional
amount, and, therefore, the case was remanded to
state court,*

813 F.2d 142, 146 (5th Cir. 1990).

“Aceord, Micheel F. Ronea & Sons, Inc. v. Manareh Water
Systems, Ine., 1990 U.S. Dist. LEXTS 12560 P- 274 (ED. Pa. 9/
24/90) ("The defendant carries the burden of proof in
demonstrating that the complaint does neot demand an
amount legally certain to be less than that required for
Jurisdictien,”); Hale v, Rillups of Gonzales, Ine., 610 &. Supp.
162, 164 (M.D. La. 1985} (defendant has burden af proving
that “it does NOT appear to a legal cerminty that the dlaim iz
actually for legs than the requisite jursidictional amennt”).
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The dissent in Kliebert noted, at 148, that the
majority’s new standard “allows the purpose of the
removal statute to be avoided and jurisdiction to be
unserupulously manipulated.” According to the dis-
sent, “[t]here is no reasem to value the plaintiffs
right to select a state court forum as a more worthy
consideration than the nonresident defendant's
statutory right to seek an impartial tribunal ”

The dissent concluded, at 149, thar defendant’s
burden is satisfied by demonstrating that “the
pleadings and evidence before the court show inju-
ries and losses to an extent that a reasonable jury
would probably return a verdict in excess of the
jurisdictional amount.”

On January 22, 1991 the Fifth Circuit voted in
favor of granting a rehearing en banc 47

G. Plajntiff’s Post-Removal Ploys

The Supreme Court has recognized that the
process of removal must be protectad by at least a
minimal degree of certainty and regularity.’ If this
process were not insulated from arbitrary tactical
ploys of plaintiffs, it is clear that the orderly pro-
cess of litigation would be disrupted, and cases
could be routinely shuttled between state and fed-
eral courts, It is for this reason that jurisdietional
issues must be decided based on the state of the
record as of the time the case is initially removed to
federal court.®

In light of the need for certainty, “events
occurring subsequent to removal which reduce the
amount recoverable whether beyond the plaintiff's
control or the rasult of his volition, do not oust the
district court’s jurisdiction once it has attached,”s
As noted by the Supreme Court, “[i]f the plaintiff
could, . . . reduce the amount of his demand to
defeat federal jurisdiction the defendant’s supposed
statutory right of removal would be subject to the
plaintiff's eaprice.”st

1. Setrtlement Demands
It may be conceded that plaintiff is to a certain
extent “the master of his claim” and may insulate &

“ Kliebert v. Upjohn Co., 923 F.2d 47 (5th Cir. 1921).

#Sea St Paul Mercury Indermm, Co. v. Red Cab Co., 303 U.5.
233, 289-90 (1538).

®Id. at 201; Brown v, Southwestern Bell Telephone Co., 901
F.2d 1250, 1254 (5th Cir. 1950),

0 5t. Panl Mercury Indemn. Co., 303 1.5, at 292,

1Jd. at 294, See Morrls v. Naugle, 722 F. Supp, 1285, 1287 (D,
Md. 1989) {state complaint alleged $200,000 in damages, but
upen remaval, plaintiff stated “at present” her damages did
not exceed §30,000; “once jurisciction attaches a veluntery
reduction by plaintiff of her demand below the jurisdicrional
amount will not eause divestrent of jurisdferion.”).
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case from rernoval by waiving a portion of damages
and asking for less than the jurisdictional
amonunt,3?

A settlement demand, however, does not con-
stitute a waiver of plaintiff’s damages above the ju-
risdictional limit. A waiver is “an intentional relin-
quishment or abandonment of a known right or
privilege, "

2. Stipulations

An effective waiver can occur through
plaintiff's stipulation that damages will not excead
a sum in excess of $50,000.% Such a stipulation
would effectively abandon any portion of the claim
above the jurisdictional amount.

In jurisdictions where plaintiff's recovery is
not limited to the sum demanded in the complaint,
it is obvious that no protection is afforded by
plaintiff's agreement not to amend the ad damnum.
In such jurisdictions this added protection may be
obtained by the entry of a Consent Decree provid-
ing that if liability is established damages are
capped at $50,000.

3. Relevancy of Defenses to the Merits

Anticipated legal defenses are irrelevant to a
determination of jurisdiction. The amount in con-
troversy is determined by the complaint’s allega-
tions of injury, not the legal merits of the claim.™
As recognized by the Supreme Court, defenses as-
serted on the merits are not properly considered on
jurisdictional motions:

the fact that it appears from the face of the
Complaint that the defendant hag a valid de-

# Corwin Jeep Sales & Serv., Ine. v. Amerean Motors Saleg,
670 F. Supp. 591, 596 (M.D. Pa. 1988).

S PBarber v. Page, 320 U.5. 719, 725 (1968). Accord, CBS, Inc. v.
Merzick, 716 F.2d 1292, 1295 (9th Cir. 1583} ("Waiver is the
intentional ralinquishment of a kmown right”); Pastrena v.
Federal Mogul Corp., 663 F.2d 236, 241 (7th Cir. 1982) ("It is
well astablished rthat waiver is the intentional relinquishrment
of a known right"). A waiver "as defined by Webster as well ag
Black's Law Dictionary and others, constitites an ahandon-
mert of a right, with no reservations for foture use, which is a
unilateral thing.” Alaska Airdines v, United States, 359 F.
Supp. 206, 910 (N.D, Cal, 1975).

M8Sgz Cole v. Great Aflantic & Pacific Tea Co., 728 F. Supp.
1305, 1307-0% (E.D. Ky. 1990) (case remanded based on stipu-
lation that demapes wauld not exceed $40,000): Kennard v.
Harris Corp., 728 F. Supp, 453, 454 (E.D. Mich. 1585) (re-
mand denied where plaintiff refused to stipulate that damages
are limited to $50,000).

*See, .8, 8t Paul Mercury Indernn, Co, v. Red Cab Co., 303
U.5. 283, 292 (1938); Zacharia v. Harhor Teland Spa, Inc., 684
F.2d 199, 202 (2d Cir. 1982) {"the existence of a valid defensa
does not deprive a federal court of jurisdiction”); Liamuiga
Tours v. Travel Impressions, Ltd., 617 F. Supp. 920, 928.29
(E.D. N.Y. 1985),

fense, If asserted, to all or a portion of the
claim, or the circumstance that the rulings of
the district court after removal reduce the
amount recoverable below the jurisdictional re-
quirernent, will not justify a remand. And
thongh, as here, the plaintiff afier removal, by
stipulation, by affidavit, or by amendment of
his pleadings, reduces the clajm below the req-
uisite amount, this does not deprive the district
court of jurisdiction.®

Thus, for the purposes of determining the
amount in controversy, it is irrelevant that defen-
dant should ultimately prevail on the merits. If a
defense to the merits is not properly considered on
a jurisdictional motion, a fortior: a post-removal of-
fer to compromise is of no legal significance to the
issue of whether a federal court has a responsibility
to accept jurisdiction over the case,

H. Recommended Strategy

In light of the many diverse opinions in this
area, and in view of the widely observed maxim
that the removal statutes should be construed in
favor of remnand, it is best to move promptly, When
in doubt it is better to remove sooner than later.
Upon receipt of a state court complaint naming di-
verse parties, the following approach is recom-
mended:

1. Serutinize the complaint for the actual
amount in controversy regardless of whether
the ad dammum clause seeks $50,000 or less.

2. Assume that the 30-day perfod commences
from the date defendant receives the
complaint.

3. If plaintiff argues that damages are $50,000
or less, attempt to obtain a Consent
Judgment on this point (ie., if liability is
established, damages are capped at $50,000).

4. Attempt to obtain a stipulation or admission
from plaintiffs counsel as to the “real vahie”
of the amount in controversy.

a. Plaintiff may refuse to stipulate that the
ad damm will not be amended at sorme
time one year after the commencement of
the case. This certainly is suggestive of a
sham ad damnym.

b. Plaintiff may admit that the case cannot
be settled for $50,000. This also suggests
that the ad damnum is bogus.

5. Bring to the court’s attention similar suirs
filed by plaintiffs counsel wherein the
damages claimed exceeded 550,000,

6. Make a record as to similar cases where ver-
dicts have been returned in excess of
£50,000.

7. Attemnpt to set-up a judicial estappel defense,
If the case is remanded based on plaintiffs
assertion or affidavit that the value is less

* St. Paul Merewry Indemn, Co., 303 U.S. at 292 (note omitted).
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than 350,000, then damages in the state suit
* should be capped at $50,000.

8. If the case is remanded, propound a request
for admission and an interrogatory directed
to the arnount in controversy. If the answer
or admission reveals damages in excess of
$50,000, 2 nmotice of removal can be filed
pursuant to § 1446(h).

V., Fraudulent Joinder

The presence of a nondiverse defendant does
not necessarily defeat removal. The doctrine of
fraudulent joinder allows removal when a legally
insufficient claim is stated against a nondiverse de-
fendant.

There are several options that may be pursued
when it appears that plaintiffs case against the
nondiverse co-defendant is legally insufficient:

1. Afternpt to arrange a voluntary dismissal of

the nondiverse party.

2. Wajt for the nondiverse party to obtain a dis-

missal or sunumary judement in state court,

3. Eemoval to federal court on the basis of

fravdulent joinder.

Option No. 1 is attractive. The only problem is
that plaintiff's counsel may not be willing to volun-
tarily dismiss -— even with the threat of Rule 11
hanging over his head. However, if plaintiffs con-
sent is secured, and the nondiverse defendant is
voluntarily dismissed, the case can be removed to
federal court (agsuming compliance with the 1-year
deadline),

Option No, 2 presents problems. Removal
would not be allowed after the state trial court dis-
misses (i.e, an involuntary dismissal) or grants
summary judgment in favor of the nondiverse de-
fendant.

Option No. 3 — remaoval based on fraudulent
joinder — presents a way to avoid the inevitable
remand that would result from exercising Option
No. 2 (removal based on inveluntary dismissal in
state court). Yet the basis for a removal premised
on fraudulent joinder is in effect the same as the
basis for obtaining an involuntary dismissal in state
court. The only difference is the forum where the
issue is decided, When remova) is based on fraudu-
lent joinder, the question of the legal sufficiency of
the case against the nondiverse defendant is de-
cided by the federal eourt,

Thus the doctrine of fraudulent joinder is a
recognized but not widely known exception to the
“voluntary-invaluntary” dismissal rule. Accord-
ingly, if removal is the goal, it is imperative that the
question of the legal sufficiency of the case against
the nondiverse defendant be resolved in federal
court.
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A. General Principles

1. Fraudulent Joinder and the
“Voluntaxy-Involuntary” Rule

Tt has long been held that the fraudulent join-
der of a nondiverse party will not defeat subject
matter jurisdiction in the federal courts.s”

The term “fraudulent” is a term of art and does
not imply that a showing of fraud in the traditional
sense is a requirement.

The general rule is that removal must be pre-
mised on a voluntary dismissal of the nondiverse
defendant,”® Where plaintiffs cause of action
against a nondiverse defendant is involuntarily dis-
missed in state court, removal to federal court is
not allowed.®

"Fram fint joinder is a well established excep-
tion to the voluntary-involuntary rule.” Fraudu-
lent joinder departs from the traditional "volun-
tary-involuntary” rule in that a diverse defendant
does not seek dismissal in the state court of claims
"frandulently” brought against a nondiverse defen-
dant. Instead, a diverse defendant who believes fed-
eral court to be a more hospitable forum may re-
move the case to federal court, and the nondiverse,

¥ Wilson v. Republic Iron & Steel Co., 257 U.S. 92 (1921)
{joinder of resident co-employee by plaintff in suit against
ncnresident employer was fraudulent snd could net deprive
the employer of his right to have case adjudicated in federal
court); Wecker v, National Enameling & Stamping Co., 204
U.5. 176 (1907) (resident co-erployee joined in negligenca
action by plaintiff againet nonresident employer had nothing
to do with the construction of the workplace apparatns on
which plaintiff was injured and, therefore, his being so joined
was fravdulent), See alvs, Chesapeake & Ohic Railway Ce. v,
Cocloell, 232 TS, 146, 152 (1514) ("right of removal cannot
be defeated by a fraudulent joinder of a resident defendant
having ne real connection with the controversy ™),

WAIDS Counseling & Testing Centers v. Group W Television,
Ing, 503 F.2d 1000, 1003 (4th Cir. 1990) {“ ‘Fraudulent
joinder’ i= a texrn of art, it does not reflect on the integrity of
plainuiff or counsel, but is merely the rubric applied when a
court finds either that 1o cause of action is stated against the
nondiverse defendant, or in fact no cause of action exists.”).
Chilton Private Bank v. Norsee-Cook, Inc., 99 B.R. 402, 403
(N.D. 1. 1589) (term “fraudulent” here means “improvident™);
American Dredging Co. v, Atlantic Sea Con, Ltd., 637 F. Supp.
179, 183 (D. N.T. 1988),

# 5o Insinga v. LaBella, 845 F.2d 249, 254 (11th Cir. 1988)%;
Pravic v. U.5. Industries-Cleaﬂng, 108 F.R.D. 620, 421 (E.D.
Mich, 19848).

“Higeing v, EI DuPont de Nemours & Co., 863 F.2d 1162,
1166 (4th Cir. 1988) ("Although complete diversity may
terporarily exist between the parties, suggesting that removal
is preper, diversity jurisdiction may witimately he destrayed if
the statz appellate court reverses the dismissal of the
nondiverse pacty.”); Ushtnen v, Sterling Drug, Inc., 681 F.
Supp. 1331, 1333 (C.D. I 1988); Pravic, supra, at 622,

& Insinga v, LaBella, 845 F.2d 249, 254 (11th Cir, 1988).



“sham” defendant will be ignored for the purposes
of assessing diversity jurisdiction.

a. Failure to Appeal Involuntary Dismissal
Plaintiff’s failure to appeal (in state court) from
an involuntary dismissal is regarded as the func-
tional equivalent of a voluntary dismissal.t

2. Establishing Frandulent Joinder
The burden of establishing federal jurisdiction
rests upon the party seeking remnoval.® That burden
is especially great when the party seeking removal
asserts that a nondiverse defendant has been
fraudulently joined,

The burden of persuasion placed upon those
who cry ‘fraudulent joinder' is indeed a heavy
one. In order to establish that an in-state defen-
dant has been fraudulently joined, the remov-
ing party must show either that there is no pos-
sibility that the plaintiff would be able to estab-
lish 4 eausze of action against the in-state defen-
dant In state court; or that there has been out-
right frand in the plaintiffs pleadings . . . ®

The Eleventh Circuit recently stated the two-
fold test for determining whether a defendant has
been fraudulently joined. A federal court must;

(1) ook to see whether there is no possibility
the plaintiff can establish any canse of
action against the resident defendant; and

{2) look 10 see whether plaintiff has fraudu-
lently pled jurisdictiona! facts in order to
bring the resident defendant into state
court.’

The legal sufficiency of plaintiff's cause of ac-
tion is based on the complaint at the time of re-
moval, and all questions of fact and law should be
rezolved in favor of the plaintiff. In making its de-
termination the court can consider affidavits or
deposition transcripts.

Plaintiffs motivation to keep the case in state
court is not important; all that is irmportant is that
the claims asserted against the nondiverse defen-

©Quinn v. Aetna Life & Cas. Co., 616 F.2d 38, 40 n.2 (2d Cir
1980).

@ Cabaleeta v, Standard Fruit Co., 883 F.2d 1553, 1561 {11th
Cir. 1989); Holcomb v. Bingham Tayata, Inc., 871 F.2d 109,
110 (5th Cir. 1589), cert. dended, 110 5. Ct. 141 (1988); Steel
Valley Authority v. Union Switch and Signal Division, 809
F.2d 1006, 1010 (34 Cir. 1987), cert. dismissed, 404 U.5. 1021
{1988); B., Inc. v. Miller Brewing Co., 663 F.2d 545, 549 (5th
Cir. 1981).

“R., Inc. v, Miller Brewing Co., 563 F2d4 545, 548 (5th Cir
1981} (emphacis original) passage quoted in Moore's Federal
Fractice, Second Edition, para, 0.161[2] p. 276 (1990).

& Cabaleeta v, Standard Fruit Co., 383 F.2d 1553, 1561 {11th
Cir. 1949).

dant must present no possibility for recovary 8 Re-
gardless of subjective intent, plaintiff's motivation
in preventing removal alone is not sufficient to
warrant a finding of fraudulent joinder.¢?

Nor is it enough to simply assert in the re-
moval petition that the joinder is fraudulent. A
claim of fraudulent joinder must be supported by
specific allegations tending to show that no possi-
bly successful cause of action against the non-
diverse defendant has been asserted.®

B. Applications of Frauduleot Joindeyx

A diverse defendant may remove the case to
federal court and any nondiverse defendants
fraudulently joined will be ignored for the purpose
of subject matter jurisdiction. Many cases have
been successfully removed on the bhasis of
fraudulent joinder .t

The fraudulent joinder case that has received
the most notoriety in recent memory is Rose v.
Giamatri® In 1989, professional baseball player,
Pete Rose, was being investigaied by Major Leapue
Baseball and the League's commissioner's office for
allegedly gambling on baseball. Pete Rose and his
attorneys sought to enjoin then Copunissioner A.
Bartlett Giamatti from conducting a hearing on the
allegations against Rose.

Contending that he would not receive a fair
hearing, Rose filed suit in the Court of Common
Pleas of Hamilton County, Ohio secking a tempo-

& Mecom v. Fitzsimmons Drilling Co., 204 1.5. 183, 189 (1931);
Chilton Private Bank v. Norsel, 99 B.R. 402, 403 (N.D. IIL
1989} (plaintff's motives "immaterial”).

T McAllister v. Chesapeake & Qhio Railway Co., 243 U.8. 3032,
311 (1917); Nebers v. Crucible, Inc., 602 F. Supp. 703, 706
(W.D. Pa. 1985).

“Wilson, supra, 257 U.S, at 7 (“[t]he joinder of a resident
defendant ... may be shown by a perition for removal to be
anly a sham or fraudulent device to prevent removal; but the
showing must consist of a staternent of faets rightly leading to
that conclusion apart from the pleader’s deduction.™);
Cockrell, supra, 232 U.S. at 152 ("[mierely to traverse the
allepatioms upon which the Liability of the resident iz rested
.+« will not suffiee”), Cardlere v, Sears, Roebuck & Co., 893
F.2d 98, 100, cert, denied, 111 8. Ct. 60 (1990) (affidavits and
depositions properly considered); Cabalceta, supra, 883 F.2d
at 1561; Frank v, E.5.F.N., 708 F. Supp. 693, 604 (W.I). Pa,
1989} (clear and eonvincing evidence required).

® Zee, £.g., Cariere v. Sears, Rochuck & Co,, 893 F.2d 98 (Sth
Cir. 1990); Kruse v. International Telephone & Telegraph
Corp., 672 F.2d 1416 (Sth Cir. 1985), cert, demfed, 110 5. Ct.
3217 (1990); Anderson v. Home Ins. Co., 724 F.2d 82 (8th Cir.
1983); Sell v. Volkswagen of America, Inc., 505 F.2d 953 (6th
Cir. 1974); Rose v. Giamatti, 721 F. Supp. %06 (S5.D. Ohio
1989); Moare v. Interstate Fire Ins. Co., 717 F. Supp. 1193
(5.D. Miss. 1989); LeBlane v. Chevron, USA, Inc,, 7153 F, Supp.
735 (E.D. La. 1989); Stephans v. State of Mevads, 635 F. Supp,
217 (D. Nev. 1588).

721 F. Supp. 906 (8.0, Ohio 1988},
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rary restraining order and preliminary injunction
enjoining the Commissioner from conducting disci-
plinary proceedings. Named as defendants in that
suit were Giamattl, Major League Baseball, and the
Cineinnati Reds, for whom Rose had played and
managed. A temporary restraining order was issued
on June 25, 1989. That order enjoined all defen-
dants from any involvement in determining
whether Rose had wagered on baseball. A hearing
was set for July of 1989 on Rose’s motion for a
preliminary injunction.

After the issuance of the temporary restraining
order, defendant Giamatti rermoved the case to the
United States District Court for the Southern Dis-
trict of Ohio. Giamatti contended that the federal
court had jurisdiction, despite the fact that the Cin-
cinnati Reds, an Ohio resident, was a nondiverse
defendant. Giamatti contended that the joinder of
the Cincinnati Reds was fraudulent, and that the
Cincinnati Reds should be ignored for the purpose
of assessing diversity jurisdiction.

After the case was removed to the federal
court, Rose filed a motion to remand the case to
state court. Rose contended that both the Cincin-
nati Reds and Major League Baseball were
nondiverse parties in the action. Rose argued that
Major League Baseball was an unincorporated as-
sociation comprised of the twenty-six Major
League Baseball teams, One of those teams was the
Cincinnati Reds, an Ohio citizen. Because an
unincorporated association is a citizen of every
state in which each of its constituent members is a
citizen,” 382 U.S. 145 (1965), Rose contended that
Major League Baseball was an Ohio citizen.

The court recognized that the Cincinnati Reds
baseball team was an Ohio citizen and assumed
without deciding that Rose was correct in his asser-
tion that Major League Baseball was also an Ohio
citizen. Id, ar 912. The court, therefore, had to de-
termine whether Major Leapue Baseball and the
Cincinnati Reds were parties fraudulently joined in
the action to defeat removal of the case from state
court.

The court began its analysis (at 913) with a
restatement of the fraudulent joinder rule:

The joinder of a resident defendant against
whotn no cause of action is stated is a patent
sham,. . . and though a cause of action be
stated, the joinder is similarly frandulent if in
fact, no cause of action exists . . . (citations
omitted).

The court stated “[iIn fraudulent joinder cases, the

" United Steelworkers of America, AF.L-CILOD. v. B H.
Bouligny, Inc., 382 U.S, 145 (1945).
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underlying reason for removal is that there is no
factual basis upon which it can be claimed that the
resident defendant is jointly liable. ... " Id. at 914.

Of the three defendants joined in the case, the
court recognized that the actual controversy was
between Rose and Commissioner Giamatti. As to
the Cincinnati Reds, the court stated that no dis-
pute between Rose and the Cincinnati Reds existed.
Rose, himself, in his complaint, specifically stated
that he alleged no wrongful conduct on the part of
the Reds,” Instead, Rose contended that all of the
defendants owed him the contractual duty to en-
sure that the Commissioner would adhere to the
Major League Agreement (the document creating
the Leapue) and discharge his duties in accordance
with the rules and procedures for Major League
Baseball. “According to the court, at 916, in es-
sence, Rose assert[ed] that the Commissioner's
rules of procedure concerning fair disciplinary
hearings [were]...incorporated as a part of his
employment contract with the Cincinnati
Reds....,”

The court rejected Rose's argument. The court
reviewed the Major League Agreement and the
rules of procedure and determined that nothing in
either the Agreement or the rules gave the Cincin-
nati Reds the right to prevent the Commissioner
from holding the disciplinary hearing or to enforce
the rules promulgated by the Commuissioner, him-
self. The court held, therefore (at 917), that the
Reds baseball team was a fraudulently joined party:

It is undeniable that the Cincinnati Reds has, as
a practical matter, an interest in the outcome of
these proceedipgs, but not in the legal sense
that requires its joinder as a defendant in this
action. Rose's complaint specifically alleges
that there bas been no wrongdoing on the part
of the Cincinnati Reds, and the Reds specifi-
cally state that it will comply with the terms
and conditions of its contract with Rose; there
is no real controversy between these parties.
The court concludes that, for the purpose of
determining diversity of citizenship, the defen-
dant Cincinnati Reds was, in a legal sense,
fraudulently joined. . ..

As to the defendant, Major League Baseball,
the court also concluded that the crux of the
dispute was between Rose and Comrnissioner
Giamatti and that Major League Baseball was a
fraudulently joined party. Rose contended,
however, that the Commissioner, in conducting
disciplinary proceedings, acts as the agent for
Major League Baseball and that Major League
Baseball is liable for any violation of a duty owed
by the Commissioner to a player to follow the
Commissioner's own procedural niles.



The court looked to the history of Major
League Baseball and the Major League Agreement
and determined that Major League Baseball was an
organization like no other. The Major League
Agreement made the post of Commissioner a
completely independent position. Becange of the
independent nature of the Commissioner’s office,
“Rose’s claims are against the Commissioner and
not against Major League Baseball, which, under
the Major League Agreement and Rose’s own
contract, has no control over the Commissioner in
disciplinary proceedings.” Id. at 920, The court,
therefore, disregarded for diversity purposes the
citizenship of Major League Baseball.

Fraudulent joinder is also well illustrated in
Carriere v, Sears, Roebuck & Co.” In Carriere, suit
was brought for wrongful death by the survivors of
a Sears security guard who was killed while
investigating suspicious activity at a Sears loading
dock. The sujt named Sears and three others as
defendants. Two defendants, William MecInnis (a
part-time Sears security employee) and Sizeler Real
Estate Management Company ("Sizeler”), were
nondiverse parties. Sizeler provided security on an
adjoining tract of land owned by a third defendant,
Connecticut General,

The decedent's survivors filed suit against the
four defendants in state court. Thereafter, the two
diverse defendants, Sears and Conupectient General,
removed to federal court. The diverse defendants
alleped that plaintiffs had fraudulently joined
McInnis and Sizeler,” the two nondiverse
defendants in the case. In response, plaintiffs
moved to remand the case to state court.

The distriet court held that the nondiverse
defendants were, in fact, fraudulently joined and
the motion to remand was denied. The court also
granted motions for summary judgment filad by
Sears, Sizeler and Connecticut General, and
plaintiffs appealed contending that the district
court erred in denying the motion to remand,

The Fifth Circuit began its analysis by stating
that the procedure for assessing fraudulent joinder
claims was much like a motion for summary
judgment.

In support of their removal petition, the

defendants may submit affidavits and depo-

sition transcripts; and in support of their
metion for remand, the plaintiff may submit
affidavits and deposition transcripts along with -
the factual allegations contained in the verified
complaint.?™

The court further stated that the district court

#2803 ¥, 2d 98 (5th Cir.), cert. denfed, 111 5, Ct. 60 (1990),
A Id. at 100, quoting B., Inc., supra, 663 F.2d at 5349,

should “loock to the facts as established by
summary judgment evidence as well as the con-
trolling state law.”

While recognizing that the removing party
bears the burden of demonstrating fraudulent
joinder (at 100), the court also recognized that a
joinder would be deemed fraudulent where the
plaintiff had “no peossibility” of obtaining a
judgment against the nondiverse defendants:

The standard for judging fraudulemt joinder
claims of this sort is clearly established in this
Circuir: After all disputed questions of fact and
all ambiguities in comtrolling state law are
resolved in favor of the not-removing party, the
court determines whether the party has any
possibility of recovery against a party whose
joinder is questioned.

(emphasis added).

Plaintiffs argued that they added McInnis as a
party becanse he was with the decedent in the
security control room at the time that the
suspicious activity ocenrred, Plaintiffs concocted a
ratber bizarre theory for liability that Mclnnis
somehow owed the decedent a duty to accompany
him to the loading dock. The court rejected the
notion that any such duty existed and also held that
MclInnis would have been immune from suit under
Louisiana'’s workers' compensation scheme in any
event.

Plaintiffs also sued Sizeler on a theory that
Sizeler failed to take reasonable measuras to
protect the decedent against a threat of criminal
harm. Flaintiffs maintained that Sizeler guards
often crossed Sears’ property during their patrol,
and handled unspecified crimipal incidents on
Sears’ property, had changed light bulbs on the
Sears lot, and had control over the source of power
of Sears’ parking lot lights. Because of these
measures, plaintiffs maintained that Sizeler had
assumed a duty to protect the decedent against
eriminals. The ecourt alse rejected this argument.
The court stated: "[tlhe facts do not support the
conclusion that Sizeler assumed a duty to protect
Sears’ property or personnel.” The Court of Appeals
thus affirmed the district court’s rulings on the
summary judgment and removal/rernand issues.

C. Fraudulent Yoinder and Fed.R.Civ.P. 12(b)}(6)

A review of the case law reveals that removal
may be accornplished when it appears that the
cause of action against the nondiverse defendant is
subject to dismissal under Fed R.Civ.P. 12(b)(6).

As stated, a nondiverse defendant will be
deemed to have been fraudulently joined if there is
no reasonable basis to impose liability. In assessing
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a 12(b)(6) motion, a federal court should not
dismniss a complaint for failure to state a claim
“unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim
which would entitle him to relief.”™ For the
purposes of a 12(b)}(6) motion, the complaint is to
be construed in the light most favorable to plaintiff
and its allegations are to be taken as true.” The
complaint should not be dismissed merely because
plaintiff's allegations do not support the legal
theory on which he intends to proceed, since the
court is under a duty to examine the complaint to
determine if the allegations provide an avenue for
recovery on any possible theory, ™

The test for determining whether a 12(b){8)
meotion should be granted iz indeed very similar, if
not identical, to the “possibility that the plaintiff
has a cause of action under state law” standard for
fraudulent joinder.” Furthermore, like the 12(b)(8)
analysis, in determining whether a nondiverse
defendant has been fraudulently joined, a court will
resalve all doubts in favor of plaintiff and will read
the allepations against the nondiverse defendant in
the light most favorable to plaintiff.”

Because the standards for assessing fraudulent
joinder and a 12(b}#) motion are nearly identical,
removal should be considered where it appears that
the claims asserted against the nondiverse
defendants in state court would be subject to a
successful 12(b)(6) challenge in federal court.

D. Fraudulent Joinder and Fed.R.Civ.P. 56

Ag illustrated in Carriere v. Sears, Rocbuck &
Co.,,™ removal may be accomplished when the case
against the nondiverse co-defendant is subject to
sumrmary judgment under Fed,R.Civ.P. 56,

E. Suggested Analysis

The presence of a nondiverse defendant in
state court should trigger the following analysis in
considering removal:

1. Upon receipt of the complaint determine
whether plaintiff has stated viable claims
against any nondiverse defendants.

2. As to the nondiverse defendants, determine
whether plaintiff has stated a cause of action

™ Conley v. Gibson, 355 U.5. 41, 45-6 (1957).

™ Scheuer v. Rhodes, 416 U.S. 232, 237 (1974),

*Bowers v. Hardwick, 478 1.5, 186, 202 {1988).

" Cabalceta, supre, 863 F.2d at 1561: B., Inc., supra, 663 F.2d at
549,

™ Cabaleeta, supra, 883 F.2d at 1561; Laughlin v. Prudential Ins,
Co., 882 F.2d 187, 150 (5th Cir. 1989); Corwin Jeep Sales &
Serv., Ine. v, American Motors Sales Corp., 670 F. Supp. 591,
592 (M.D. Pa. 1386).

893 F.2d 98 (5th Cir. 1990).
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that presents “any possibility” for recovery
against those defendants.

3. This assessment should be made applying
the state's substantive law applicable in the
case,

4. It is important to coordinate with and obtain
the cooperation of the nondiverse defendant,
In a fraudulent joinder removal, the
nondiverse, sham defepdant gets a free ride
— the diverse defendant presents the
reasons why no cause of action exists
against the nondiverse, sham defendant.

5. If it is determined that plaintiff has stated
viable claims against the nondiverse
defendants, assessments of legal sufficiency
should be made periodically throughout
diseovery, During the course of discovery, it
is possible that, while plaintiff's complaint
states a viable canse of action, it will become
abundantly clear that plaintiff cannot prove
his case.

6. Once it becomes clear that plaintiffs claims
against nondiverse defendants would be
subject to summary judgment, it may be
possible 1o file a notice of remova) supported
by affidavits, depositions or answers to
interrogatories that would demonstrate that
plaintiff's claim against the nondiverse
defendant is not viable.

V1. Commencement of the 30-Day Period
for Remaoval

When does the 30-day clock for remeval start
ticking? 28 U.5.C. §1446(b) provides in relevant
part:

The notice of removal of a civil action or

proceeding shall be filed within thirty days

after the receipt by the defendant through
service or otherwise, of a copy of the initial
pleading setting forth the claim for relief npon
which such action or procesding is based, or
within thirty days after the service of summons
upon the defendant if such initial pleading has
then been filed in court and is not required to

be served on the defendant, whichever period is

shorter. . ..

A notice of removal must be filed in federal court
within 30 days after the receipt by defendant of a
copy of plaintiffs initial pleading, or, after receipt
of a summons where the pleading is not required to
be served on the defendant.

The 30-day time limit for removal is viewed as
mandatory. Accordingly, a federal district court
will grant plaintiffs motion to remand based on
defendant’s faflure to comply with the 30-day
requirement.®

B0 Seg, g.g., Schwarrz Bros., Inc. v. Striped Horse Records, 745 F,
Supp. 338 (D, Md. 1990)%; Uhles v. F. W. Woolworth Co., 715
F. Supp. 287 (CD. Cal, 198%); Conticommaodity Serv., Inc. v.
Perl, 663 F. Supp. 27 (M.D. 111 1987).




The 30-day period is not a jurisdictional
requirement, and thus plaintiff may waive the right
to object to removal on this ground.” Under
§ 1447(c) a motion for remand based on “defect]s]
in removal procedure” must be filed within 30 days
of notice of removal. Petitioning for remand
outside the 30-day window is a procedural defect
which may be waived by failure to file a timely
motion.

This principle has great practical significance.
Lawyers under the misapprehension that the 30-
day peried is jurisdictional may not attempt
removal because of a perceived potential for Rule
11 sanctions. However, the case law is clear that
the 30-day period for remaoval is not jurisdictional,
and thus may be waived if plaintiff's cotnsel “falls
asleep at the switch” during the 30-day period for
filing a remand motion.

A. Proper Service Rule

The district courts are split over the issuve of
whether the 30-day period commences when
defendant receives a copy of the initial pleading or
when proper service is effected on the defendant.
One line of cases holds that proper service of
process must be effected before the time limit for
removal begins to run.#? These cases are based
upon a consideration of the legislative history of
§ 1446(b) and on a policy of fairness to the
defendant so that his right of removal is not
diminished by the artful maneuvering of the
plaintiff.

The second reason articulated in Love is that a
contrary holding would “diminish the right to
removal by permitting a plaintiff to circumvent the
already existing requirement of personal service
through informal service.”™ Given the current
restriction of removal jurisdiction through the
judicial policy that removal statutes be construed
in favor of remand, the courts in Love and its
progeny have been reluctant to add another
weapon to plaintiffs arsenal which would further
curtail defendant’s ability to rermove.

# Financial Timing Publications Inc. v. Compugraphic Corp.,
893 F.2d 936, 540 (8th Cir. 1990),

2 5ap g.p, Marion Corp. v. Lloyds Bank, PLC, 738 F, Supp. 1377
(3.D. Ala. 1990); Goodyear Tire & Fubber Co. v. Fuji Fhoto
Film Co., Ltd., 645 F. Supp. 37 (8.D. Fla. 1986); Hunter v.
American Fxpress Travel Related Serv., 643 F. Supp. 168
(5.D. Mass, 1856); Thomason v. Republic Ins. Co, 630 F.
Supp. 331 (E.D. Cal. 1986); Love v. State Farm Mut. Aute, Ins.
Co., 342 F. Supp. 65 (N.D. Ga. 1982},

U3 Seg Love, 542 F. Supp. at 68; Hunder, 643 F, Supp. at 170
(citing Love). :

B. Receipt Rule

A second line of cases have adopted the
“receipt rule.” These courts have construed § 1446(b)
to mean that the 30-day removal period beings to
run when the defendant receives a copy of the
initial pleading, regardless of whether there was
proper service of process.™

Courts adopting the “receipt rule” have com-
cluded that the “or otherwise” language of
§ 1446(b) encompasses the receipt of an initial
pleading for the purposes of triggering the
countdown for removal. Accordingly, under this
line of cases, if defendant receives a courtesy copy
of the complaint or obtains a copy through
improper service, the statutory period will begin to
run despite improper service.

A clear majority has not ernerged in this area
of the law. The cases seem to be evenly split. Given
this split in the circuits, defense counsel must
become conversant with the controlling rule in the
particular district court in which the case is
pending.

Tn light of the current policy. favoring strict
construction of the removal statues in favor of
remand, the safest policy is to institute removal
upon. receipt of a copy of the complaint, regardless
of whether service has been properly effectuated,

C. Multiple Defendants

As a general rule all defendants who have been
served must join in the removal petition in order to
effect rernoval

If there are multiple defendants in the case, the
30-day deadline for removal under 28 U.S.C.
§ 1446(b) begins to run from the date the first
defendant is served.®

M 8¢ gp, Schwartz Brothers, Inc. v. Striped Horse Records,
745 F. Supp. 338 (D. Md, 1550); Imeco USA, Inc. v. Title Ins.
Co., 729 F. Supp. 1322 (M.D Fla. 1990); Uhles v. F. W.
Woolworth Co., 715 F. Supp. 297 (C.D. Cal. 1989);
Conticommedity Serv., Ine. v, Ped, 663 F. Supp. 27 (N.D. L
1987), Pic-Mount Carp. v. Stoffel Seals Corp., 708 F. Supp.
1113 (D. Nev. 1989); General Beverage Sales Co. v. Zonin
S.P.A., 580 F. Supp. 846 (W.D. Wis. 1984). ¢f Amold v.
Fedarsl Land Bank, 747 F. Supp. 342 (M.D. La, 1990) (30-day
period does not commence upon receipt of courtesy copy of
camplaint that has not yet been fled in stare court).

" Johneon v. Helmerich & Payne, Inc., 892 F.2d 422, 423 (5th
Cir, 1980); Getty 0i), Div. of Texaco v. Insurance Co. of Nerth
Am,, 841 F.2d 1254, 1262 (5th Cir. 1938); MNorthern Llinois
Gas Co. v. Airco Indus, Gases, 676 F.2d 270 (7th Cir. 1982);
Cernwall v. Robinson, 654 F.2d 685 (10th Cir, 1981).

% Getty Oil, 841 F.2d 1254, 1263; Pic-Mount Corp. v, Staffel
Sepls Corp., 708 F.Supp. 1113 (D. Nev. 1989); Vamey v.
Johns-Manville Corp., 633 F. Supp. 839 (N.D. Cal. 1987)
Godman v, Sears, Roebuck & Co., 568 F. Supp. 121 (E.D.
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There are three widely recognized exceptions
to the mandatory joinder rule. All defendants need
not join in the notice of removal within the 30-day
period if: (1) the non-joining defendants have not
been served with service of process at the time the
notice of removal is filed; (2) the non-joining
defendant is merely 2 nominal party; or (3) if the
removal claim is a separate and independent claim
under § 1441(c).¥’

Where all the defendants who were properly
joined and served fail to join im the remowval
petition, this renders the petition procedurally
defective,

1. Non-Tarisdictional Defect
The failure of all defendants to join in the
removal is not a jurisdictional defect.®® By contrast,
a motion for remand based on “subject matter
jurisdiction” may be made “at any tire before final
judgment.”

D. “Signing Rule”

The judicial gloss placed on § 1446{(z) which
requires that all defendants who have been joined
and served join in or comsent to the removal
petition,” has created a question as to whether
each defendant must actually gign the notice of
rernoval or whether it is sufficient for the removing
defendant to merely allege the consent of the other
defendants,

In light of the fact that the burden of
establishing federal jurisdiction is upon the party

Mich. 1984); Ortiz v. General Motors Acceptance Corp., 583 F.
Supp. 526 (M.D. TIl. 1984). Buz see Adams v. Lederle Laborato-
ries, 369 F. Supp. 234 (W.D, Mass. 1983) (30-day time frame
for joining a petition for removal must be calculated sepa-
rately for each defendant); McKinney v. Board of Trustees,
713 F. Supp. 185 (W.D. N.C. 1989),

¥ 8ee Moody v. Corammercial Ins. Co., 753 F. Supp. 198, 200
(M.D. Tex, 1250). If one of the exceprions applies, and all
defendants do not join in the removal. better practice dictates
that their absenee be explained in the notice of removal. Ses,
£.g, Northern Ilineis Gas Co. v. Airco Industrial Gases, 676
F.2d 270 (7th Cir. 1982).

# Getty Qil Div. of Texaco v. Insurance Co. of North Am_, 841
F.2d 1254, 1262 (5th Cir. 1988); Emrch v, Teuche Ross & Co,,
846 F.2d 1190, 1193 n.1 (5th Cir. 1988); Carnwall v, Rebinson,
654 F.2d 485, 686 (10th Cir. 1981). If plaintiff timely ohjects
to removal basad on this procedural defect, the case will be
remanded, Szz Moody v. Commercial Ins. Co. of Newark, N.J,
733 F. Supp. 198 (N.D. Tex 1990); Tayor= of Florence, Inc. v.
Lynch, 713 F. Supp. 898, 905 (D. 5.C, 1989); McKay v. Point
Shipping Corp., 587 F. Supp. 41, 43 (5.1, .Y, 1984).

% Tohrnicen v, Helmerich & Payne, Inc., 892 F.2d 422, 423 (5th
Cir. 1990). Thus it can be watved by plaintiff. Jd; Wilsen v,
General Motors Corp., 888 F.2d 775, 781 (11th Cir. 1089).

¥ Gableman v. Peoria, Decatur & Evansville Railway Co,, 179
1.5, 335 (1990).
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seeking removal,” and the fact that the removal
statute is to be strictly construed against removal, it
is imperative that defense counsel satisfy com-
pletely the technical requirements of the removal
statiites,

A repregentative “signing rule” cage is Croy v,
Buckeye Int'l, Inc.” In Croy, the district court
remanded the case because, inter alia, a party’s co-
defendants failed to actually sign the removal
petition. Zd. at 404. Despite the fact that the
removing defendant stated in its petition that it was
filed “with the consent” of the co-defendants, this
was held to be insufficient in light of the rule that
“[olrdinarily, the petition for removal must be
signed by all of the defendants...."” Under this
view it is not sufficient to merely allege that a
defendant consents to the removal® Such an
allegation is insufficient because it is not binding
on the allegedly consenting co-defendant.

Other cases have concluded that it is not
necessary for all of the defendants to actually sign
the removal petition. In Clyde v. National Data
Corp.,* the court noted:

This rule [28 U.5.C. § 1446(a)] does not require
that every defendant actually sign the same
petition ... Non petitioning defendants may
simply consent to the removal of the action,
thereby satisfying the substantive requirement
that the defendants bhe unanimous in their
choice of a federal forum ... However, the
cazes indicate that such unanimity must be
expressed to the court within the thirty day
period, whether by petition, written consent or
oral consent [voiced to the court], To hold
otherwise would allow circumvention of the
thirty day petitioning requirement, the purpose
of which is 'to provide a uniform and definite
time for a defendant to remove an action'.®

These cases further make clear that there must
be a timely, formal expression to the court that

#1Emrich v. Touche Ross & Co., 846 F.2d at 1195 Wilson v.
Republic Iron & Steel Co., 257 U.S, 92, 97 (1921),

483 F. Supp. 402 (D. Md. 1979).

#Id. at 404, quoting Wright Miller & Cooper, Federal Practice
and Procedure, § 3731 at 7185,

™ See Moody v. Commercial Ins. Co., 753 F, Supp. 198 (N.D,
Tex. 1950).

g02 F, Supp. 216 (N.D. Ga, 1985).

* Id. at 218 (citatons omitted). Accord, Getty Qil, Div. of Texaco
v. Ins. Co. of North Am,, 841 F,23 1254, 1262 n.1]l (5th Cir,
19B8); Jasper v, WalMart Stores, Inc., 732 ¥, Supp. 104, 105
(M.D, Fla. 1990) (the notee of zemoval must be signed by all
defendants or the signer must allege consent of all the served
defendants); Brooks v. Roslere, 585 F. Supp. 351, 352-33 (B.D.
La. 1984); Adams v. Lederle Laboratories, 569 F, Supp. 234,
243 (W.D. Mo. 1983); Mason v. International Bus, Mach., Inc.,
543 F. Supp, 444, 446 (M.D. N.C, 1982); Albonetd v, GAF
Corp., 520 P. Supp. 825, 828 (8.D. Tex. 1081).



each defendant consents to the removal. To satisfy
this requirement the courts have suggested that co-
defendants may file their own petition,” that the
removing defendant indicate in his petition that he
is purporting to formally act on behalf of his co-
defendants and that he has the authority to do s0,%
that the co-defendant file an affidavit asserting his
consent to the removal,?” or that the co-defendant
manifest his consent orally at a hearing or
conference with the court.!®

E. Recommended Action

Because removal jurisdiction is construed
strictly in favor of remand, a defendant who
obtains notice of the removability of the case must
move quickly. Upon notice of suit, each defendant
should be contacted to find out who got the
complaint first.

If counsel seeks to satisfy the consent
requirement by merely stating in his removal
petition that the other co-defendants are in
agreement, he should specifically state that he is
authorized by them to formally indicate their
consent to removal, In certain jurisdictions,
however, a mere allegation of consent would he
insufficient.

Given the strict construction of the removal
statute, the safest course would be to have each
defendant join in the notice of removal.

This is easily accomplished by adding the
following language to the Notice of Removal: “The
following defendants join in the foregoing Notice of
Removal ¥ and by appending
a list of all defendants with a signature line for
counsel for each defendant.

VIl. Removal Where the Case Stated by the
Initial Pleading is not Removable

Section 1446(b) provides:

If the case stated by the initial pleading is not
removable, a notice for removal may be fled
within thirty days after receipt by the defendant
... of a copy of an amended pleading, motion,
order or other paper from which it may first be
ascertained that the case is one which is or has
become removable. . ..

If the original commplaint fails to adequately

?7Broaks, 585 F. Supp. at 333,

® Getty Oil, 541 F.2d at 1262 n.11.

® Sicinski v, Reliance Funding Corp, 461 F. Supp. 649, 652
(8.D. N.Y. 1578).

108 (=olin v, Schridt, 528 F, Supp. 355, 358 (D. R.I 1981). Aecord,
Harris v. Edward Hyman Co., 664 F.2d 943, 945 (5th Cir.

1881).

state 2 case upon which removability can be
determined, § 1446(b) provides the opportunity to
remove after obtaining the information estab-
lishing the jurisdiction of the federal court.
Discovery devices comstitute an “other paper”
within the meaning of § 1446(b).1"

A. Waiver of Right of Removal

According to many decisions, the right to
removal can be waived by a defendant provided
that the defendant’s intent to waive is clear and
unequivoeal,'i2

The importance of defendant’s right to removal
must be given due consideration, and waliver
should not easily be found. As Judge Chapman
stated in Heniford, "[wlaiver of the right of removal
is still possible, but the defendant's intent must be
claar and unequivocal, and the courts have been
slow to find waijver.”103

Moreover, in view of the importance of the
right of removal, it is well settled that waiver may
be found more readily only when the case nears
final disposition at trial

Commentators advise that a waiver should be

found more readily when the case is near

disposition. "“Where the action becomes remov-

able shortly before, at, or during the trial, the

defendant may remove the case, but he must

take promapt steps to do so, if his right is to be

preserved; and unless he does so, proceeding to

or contimiing with the trial constitutes a waiver

of the right of removal, even though the thirty

day period may not have clapsed.” 1A Moore's
Federal Practice, 0.157[91.

It is ¢lear that the stage the case iz in should be
and is crucial when analyzing whether there
has been a waiver of the right of removal. For
example, filing a pleading in the early stages of
liigation may not be clear and unequivocable
[sic] an act ag continuing to present evidence in
a trial 104

Many cases have held that defendant may

¥l ger Zawacki v. Penpac, Inc., 745 F. Supp. 1044 (M.D. Pa.
1990} (depesidon); Riggs v. Continental Baking Co,, 678 F.
Supp. 236, 238 (N.D. Cal. 1588) (deposition); Smith v. Intl
Harvester Co., 621 F. Supp. 1005, 1007 (D. Nev. 1985)
(interrogatory and deposition answers).

0 g, Johnson, 701 F. Supp. at 554. Conzra Rothner v, City of
Chicage, 879 F.2d 1402 (Tth Cir. 1989) (absent extraordinary
cireumstances, if exercised within the 30-day period of
§ 1446(b), defendant cannot be said to waive the right of
removal),

19 Hamifard v. Amerean Motors Sales Corp., 471 F. Supp. 328,
337 (D, 5.C. 1979), appeal dismissed, 622 F.2d 584 (4th Cir
1980), quoting Hildreth v, General Instrument, Ing., 258 F.
Supp. 29, 30 (D, 5.C 1566). Accord, Champinn Brick Co. v.
Signode Corp., 37 F.R.D. 2, 3, (D. Md. 1965).

W Manearl v. ACES Co., Inc, 683 F. Supp. 91, 94-85 (D. Del
158E).
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waive the right of removal by failing to assert it
immediately when removal jurisdiction arises at
trial.’® In the Fourth Circuit, the leading cases
demonstrate that even when the right to remove
arises at trial, the right to remove is preserved as
long as “prompt action is taken.”1%

The interests of judicial economy dictate that
the “immediate action” rle applies when the right
of rernoval arises at trial. When a case reaches the
trial stage, and is thus nearing final resolution,
substantial legal and financial resources of the
parties, counsel and courts have been expended for
the purpose of reaching a resolution of the dispute.
Obviously in this context defendant must move
immediately to preserve his right of remaval.

However, the principles of judicial Econormy
have no application, and thus do not dictate =
constriction of defendant’s right to remove, when
they arise in a pretrial, interlocutory context."”

B. Removal after a Voluntary Dismissal —
The Need for a Written Record

A case may become removable upon the
voluntary dismissal of a nondiverse defendant, 108

However, a voluntary dismissal of the non-
diverse defendants may not be effective until a
docket entry is created.!9?

The rationale for these decisions is identical to
that of the federal courts in requiring an official
document or “other paper” before permitting
remaoval: until a written docket entry or court order
is created, the proceedings are subject to ready
revision.!'!®

" Ses, e.g, Aynesworth v. Beecli Aircraft Corp., 604 F. Supp. 630
(W.D, Tex. 1955) (defendant held to have waived right o
remove by fafling to assert such right immediately when it
arose at trial). Aecord, Waldron v. Skelly 0il Ca., 101 F. Supp,
425 (E.D. Mo, 15589),

1% Yohnsen, 701 F. Supp. at 555, citing, Heniford, 471 F. Supp. at
335-36.

197 See, .8, Maneari v, AC&S Co,, Inc., 683 F. Supp. 91, 94.95 (D,
Del. 1988) (waiver of right of remnoval found more readily at
trial than at earlier stage of proceeding). Accord, Califormia
Fepublican Party v. Mercier, 852 F. Supp, 928, 931-32 (C.D.
Cal. 1086).

"% See Johuson v. Celotex Corp., 701 F. Supp. 553, 554 (D, Md.
1928); Heniford v. American Motors Sales Corp., 471 F. Supp.
328 (D, §.C. 1979), appeal dismissed, 622 F.2d 584 (4th Cir.
1980).

1 Zee Estep v. Georgetown Leather, 320 Md. 277, 284, 21B6-87,
577 A.2d 78 (1990) (comment from the bench is nat binding);
Blucher v. Ekstrom, 309 Md, 458, 461-62, 524 A.2d 1235, 1237
(1987} (court ruling or judgment not final until court order
issued and entered on decket); Arteno v. Artene, 257 Md. 227,
228-29, 262 A.2d 493, 494 (1970) {oral opinion at hearing held
not final until conrrt order or docket entry made),

"'""Kearns v. Keamns, 78 Md.App. 461, 485, 553 A 2d 128], 1293
(1989).
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The language of 28 U.5.C. § 1446(b) rmakes
clear that defendant cannot be held to have waived
his right of removal by awaiting receipt of official
documentation. In the context of voluntary
dismissal within the pretrial stage of an action,
defendant must wait to file a notice of remgval
untj] he receives a written doecument formally
giving notice of removability.

One of the reasons for the statutory
requirement that defendant await receipt of an
official document is that the defendant has the
burden of demonstrating complete diversity.!!
Furthermore, to prevent confusion, speculation and
a needless waste of judicial resources arising from
improper removal, “the record of the state court is
considered the sole source from which to ascertain
whether a case originally not removable has
become removable, 112

In light of the impeortant interests of finality
and judicial economy, courts have uniformly
required defendant to have official documentation
which reflects conclusively that removal
jurisdiction exists.!3

' Sea, e.p, Wofford v, Herbalife Int], Inc., 643 F. Supp, 186, 187
(S.D. Fla. 1988).

"2 Hutton v. Temple Univ., 703 F. Supp. 391, 302 (E.D, Pa.
1588).

¥ 8e2 LGP Gem Ltd, v, Cohen, 636 F. Supp, 881, 883 (8.D. N.Y.
1986) (trial court’s granting of nondiverse defendant’s motion
to dismiss held not sufficient to trigger other defendant's right
of rernoval because no court order officially dismissing the
nendiverse defendants had been issued.); Atlanta Shipping
Corp. v. International Modular Housing, Inc., 547 F. Supp.
1356, 1358, 1360-61 (5.D. N.Y. 1582) (holding that although
the plaintiff had orally agreed to dismiss the nondiverse
defendant in setlement nepotiations, and had stipudated to a
voluntary dismissal in eourt, the other defendant's right o
rergve was not waived by waiting to file his petition until the
“state court entered a comsent order based om the
stipulation”). Se also Johnson v. Celotex Corp, 701 . Supp.
333 (D, Md. 1988) (holding impHeitly that the nonresidemt
defendant had net waived his right to remove by continuing
to defend against the aetion until final setlement Papers wera
executed between nendiverse defendants and plaintiffs, even
though it is well-known that there is a gap in tme between
the oral agreement to zettle and the execution of the written
settlement agreement); Scheonover v. West Amer. Ins, Co.,
665 F. Supp. 511, 514 (5.D. Miss. 1987) (holding that neither
the fling of plaintiffs motion to amend her complaint to
dismiss the nendiverse defendants nor the unrecorded
hearing on this metion triggered the thirty day period for
removal “because the state court retained discretion to deny
the leave to amend..." and because the right of removal
begins to rin on receipt of a copy of a paper); Rigps v.
Continenta] Baking Co., 678 F. Supp. 236, 23B (MN.D. Cal,
1988) (“the elements of removability must be specifieally
indicated in official papers before the statutory peried [under
& 1446(1)] begins to run™),



1. Trial Exception
In light of the exigencies of trial and the
interests of judicial economy, removal may be
accomplished at the toal phase of a proceeding
without a writing which documents the official,
voluntary dismissal of the nondiverse defendants.!!#
This exception to the “written document” re-
quirement of § 1446(b) is designed to accom-
modate the defendant so that the right of removal
is not improperly impeded by plaintiff’s irial tactics
in refusing to put the informal dismissal of a

nondiverse defendant in writing.!"*

2. The Risk of Revocation

Of equal significance is the fact that the
voluntary dismissal of a nondiverse defendant is
revocahle with the permission of the court, '

Given that the state tribunal may be more
favorable to the resident plaintiff, a premature
announcement of the decision to remove could
jeopardize the right to remove. However, thig is
precisely the scenario, in the form of possible local
prejudice apainst a nonrasident defendant, which
the enactment of the federal removal statues was
designed to combat.’'?

Aceordingly, in a non-trial setting, defendant
need not announce to the state judge its intent to
remave the case to federal court at the time the
state judge indicates from the bench that the
nondiverse defendant is dismissed. It is prudent to
await the court’s ruling to be memorialized by an
order or by official entry on the court docket.

It is entirely predictable that plaintiffs counsel
will attempt to revoke a stipulation for the
dismissal of the nondiverse defendant if the
remaining defendant immediately announces its
intent to rernove the cage to federal court.

Plaintiff may argue the right to removal is
waived if defense counsel in effect fails to walk out
of the hearing before the state judge. However, if
counsel simply walks out of a hearing npon

M See g, King v. Kayak Mlz. Corp., 688 F. Bupp. 227 (M.D.
W.Va, 1988) (produets Hability action became removable once
state trial judge anncounced from the bengh during teial that
the nondiverse defendant was no longer a party to the action);
Heniford, 471 F. Supp. at 337,

U5 Heniford, 471 F. Supp. at 336.

1t Sep Kaplan v. Missouri Pacific R.R. Co., 6259 F.2d 337, 338
{5th Cir. 1980} (afier defendant had announced to state court
its intention to remove, state court permitted plaintff to
reinstate previously dismissed nnndiverse defendants, therchy
defeating remeoval jurisdiction). Accord, Bandag of
Springfidld, Ine. v. Bandag, Ine., 537 F. Supp. 366, 367-68
{W.D. Mp. 1981); First Matl Bank v. Johnson & Johnsan, 455
F. Supp. 361, 363 (B.D. Ark. 1978).

"W Heniford, 471 F. Supp. at 333.

announcing his intention to remove the case, the
state judge could pertmit the plaintiff to revoke a
voluntary dismissal of the nondiverse defendant.
Federal courts are familiar with this type of
litigation strategy and have uniformly held that the
nonresident defendant must not be deprived of its
right of removal by the artful maneuvering of
plaintiff, 118

C. Second Bite of the Apple

Once a case is removed, a district court takes
the case as it finds it on removal. However, an
interlocutory state court ruling is subject to
complete reconsideration upon the case being
removed to federal court.!?

VIl Appellate Review of Remand Order

The conventional wisdom is that a removing
defendant has no rght of appeal if the federal
district court remands to state court. Although this
is generally true, there are significant exceptions to
the rule. Some of these exceptions are of very
recent vintage.

A. No Appeal Rule

A distriet court’s remand order is generally not
appealable.'” Review of remand orders is strictly
limited by § 1447(d). That subsection provides,
with one exception (relating to civil rights cases),
that an order remanding a case to state court is not
reviewable on appeal or otherwise. The pertinent
language of §1447(d) is as follows: “[aln order
rermanding a case to the State court from which it
was removed is not reviewable on appeal or
otherwise. ... "

The rationale behind Congress’ decision to
prohibit the review of remand orders is based on
considerations of judicial economy. '

There is no doubt that in order to prevent delay
in the trial of remanded caszez by protracted

1k 8ag Indianapolis v. Chase Nat] Bank, 314 118 63, 69 (1941):
Johnsen v, Celotex, 701 F. Supp. 553, 356 (D. Md. 1938);
Heniford, 471 F. Supp. at 336.

W Sep £ p, Thernton v. Cessna Aircraft Co., 703 F. Supp. 1228,
1231 (D. 5.C. 1988), aff'd, 586 F.2d 85 (4th Cir. 1989) (holding
that upon removal, federal district court’s reconsideration of
questionable interlocutory state court ruling was proper; the
district court thus granted defendant’s menewed metion for
summary judgment even though the state court had denied
the morion). Accord, Maseda v. Honda Maotor Co., Ltd., 861
F.2d 1244, 1232 (11th Cir. 1988); Nissho-Twai Amer. Corp. v.
Eline, 845 F.2d 1300, 1303 (5th Cir. 1084).

1% Fawlar v. Safeco Ins. Co. of America, 915 F.2d 616, 617 (11th
Cir. 1990).

121 Black & Decker, Ine. v. Brown, 817 F.2d 13, 14 (3d Cir. 1987).
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litigation. of jurisdictional issues, ... Congress
Imrnunized from all forms of appellate review
any remand order jssued on the [jurisdictional]
grounds specified in Section 1447(c), whether
or not that order might be deemed erronsous
by an appellate court.13

Moreover, cnice the federal district conrt judge
issues an order of remand, the federal court is
divested of jurisdiction so that it may neither
vacate nor reconsider the case, 2

B. Exceptions to Rule of Non-Review

Section 1447(d) does not bar review in all
cases, In recent years the courts have created
significant exceptions to the general rule.

1. Remand Based on Non-§ 1447(c) Grounds

In Thertmtron Products Ine. v, Hermuansdorfer,'
the Supreme Court explained that “only remand
orders issued under §1447(c) and invoking the
grounds specified therein ,.. are imwmune from
review under §1447(d).” Section 1447(d) bars
appellate review of remand orders unless the order
is based on a pround “wholly different” from the
grounds authorized by the removal statute. 1%

The Thermtron court held that Congress did
not intend to extend carte blanche authority to the
district courts to revise the federal statutes
governing rernoval by remanding cases on grounds
that seem justifiable to them but which are not
recognized by the controlling statute,” Id, at 351. In
Thermtron, the district court remanded a case to
state court solely on the ground that its overly
congested docket would unjustly delay the
plaintiffs from proceeding to trial. In this context,
the Supreme Court held that § 1447(d) did not
prohibit appellate review of the remand order and
that the issuance of a writ of mandamus was not
barred by § 1447(d).

Thermtron teaches that §5 1447(c) and 1447(d)
must be construed together. Accordingly, a remand
order iz insulated from review only if it invokes the
grounds specified in § 1447(c) ie., "any defect in
removal procedure” (for example, removing the
case after the time allowed by § 1446(a)) or a lack
of subject matter jurisdiction (as where a case is

2 Thermiron Products Inc. v. Hermansdorfer, 423 U.S. 335, 351
{1976). Arcord, Ballard’s Serv. Center, Inc. v. Transue, 565
F.2d 447 (1st Cir. 1989); Hansen v. Blue Cross of Califamia,
891 F.2d 1384 (Sth Cir. 1985).

121 Zee Seedman v U5, Distrier Court for the Central Distriet of
California, 837 F.2d 413 (Sth Cir. 1988); New Orlean: Pub,
Serv, Ine. v. Majoue, 802 F.2d 146, 167 (5th Cir. 1985).

1M 423 U.5 336, 346 (1975),

*5 Thermtron, 423 118, at 344,
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removed on the basis of diversity and it turns out
that complete diversity is lacking),!2¢

Stated otherwise, review generally is available
only where the district court states a non-1447(c)
ground for rernand. ¥

2. Remand Based on Waiver Fioplied
from Litigation Conduct

In Rothner v. City of Chicago,'® the Seventh
Circuit considered the reviewability of a remand
based on the district court'’s finding that the
defendant had waived the right to remove by
participating in state court proceedings. The
Rothner court held that §1446(b) does not
authorize rernands based on waiver and that such
rernands were reviewable, The court indicated that
waiver ean ocour only in these rare cases where the
parties have fully litigated the merits of the case
prior to the expiration of the 30-day period.

Two other courts have held that no review is
available when a district court remands a case to
state court on the basis of the waiver iruplied from
the course of litigation.'®?

3. Remand Based on Motions Filed
Outside the 30-Day Limit of § 1447(c)

The Third Circuit recently recognized another
exception to the general rule of non-reviewnbility of
reroand orders.'* In Air-Shields, Inc, v. Fullam, the
court granted a petition for writ of mandamus
directing the district court to vacate a remand
order. The court in Air-Shields interpreted
Thermtron to allow review of a remand order where
the district court exceeds its statuterily defined
power, and that the district eourt did not have the
power to remand a case after the 30-day limit
imposed by § 1447(c).

4. Miscellaneous Exceptions
The Thermtron Products case has spawned a
number of other exceptions to the general
prohibition against the review of a remand order
when such order is not based on jurisdictional

126 ez Kolibash v, Commirtes on Legal Ethics of W. Va. Bar, 872
F.2d 571, 573 (4th Cir. 1985),

¥ Division of Archives, History and Records Management v.
Austin, 729 F.2d 1292, 1293 (11th Cir. 1984), See Kolihash v,
Committee on Legal Ethics of W, Va. Bar, 872 F.2d 571 (4th
Cir. 1989) (district court failed to invoke §1447(¢), and
instend remanded based on state intereste in regulating and
policing professional misconduct, and therefore the erder wasg
hedd reviewsable).

12§79 F.2d 1402 (7th Cir. 1989).

2 Sehmitt v. Insurance Co. of North America, 845 F.2d 1544
(Oth Cir. 1988) In re Weaver, 610 F_2d 335 (5th Cir. 1980).

112891 F.2d 63 (3d Cir. 19589).



grounds. Federal courts have held that a remand
order is reviewable on appeal as a final collateral
order under 28 U.5.C. § 1291 if the order resolves
the merits of a matter of substantive law apart
from any jurisdictional decision.!™ In other words,
where a remand order is based on a substantive
determination on the merits apart from any
jurisdictional decision, the order is reviewable on
appeal as a final collateral order.'s2

C. Appeal from Order Denying Remand

An interlocutory appeal under 28 U.S.C.
§1292(b) is available upon the denial of a motion
to remand.'® Bven if it is determined on appeal

121 Burvival 8ys. Div. of the Whittaker Corp. v. U.S. District Court
for the Southemn District of California, 825 F.2d 1416, 1418
{Sth Cir. 1987), cert. denied, 484 U.5, 1042 (1988).

*2See In re Delta America Reins, Co. v. National Distillers and
Chemical Corp., 900 F.2d B9Q (&th Cir.), cert. dented, 111 &.
Ct. 233 (1990} (remnand order based onm contractual forurn
selection elause is appealable); Karl Koch Erecting Co. v. New
York Convention Center Dev. Corp., 838 F.2d 656 (2d Cir.
1968) (forum selection clause).

BEg, Able v. Upjohn, 829 F.2d 1330, 1333-34 (4th Cir. 1987),
cert, denfed, 485 U5, 463 (1988).

that removal was improper, if plaintiff foregoes the
right of interlocutory appeal, “a judgment entered
in a case that was improperly removed may stand
where ... the judgment works no expansion of
federal jursidiction,”'*

The Ninth Circuit has held that plaintiff must
note an interlocutory appeal in order to preserve an
objection to removal jurisdiction.'?s This, however,
1s not a requirement in the Fifth Circuit.!3

IX. Conclusion

The many benefits to being in federal court
often outweigh the downside risk associated with
remands.

Be alert to removal issues. Cases that may
seem to be firmly anchored in state court may
actually be removalie,

13 Able, supra, 829 F.2d at 1333,

1#* Johnson v. Mutual Benefit Ins. Co., 347 F.2d 600, 602-03 (9th
Cir. 1988); Sorosky v. Burroughs Corp., 826 F.2d 794, 708.00
{9th Cir. 1588).

1% 8ee Carriere v, Sears, Roebuek & Co., 893 F.2d 9§, 100 n.2
(5th Cir. 1990).
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